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SUMMARY OF THE ARGUMENT

Proposition 8 specifies that “Only marriage be-
tween a man and a woman is valid or recognized in
California.” CAL. CONST. art. 1 § 7.5. Yet, as a scien-
tific matter, the breadth of human biological diversi-
ty means that for some significant portion of the hu-
man population, the sexes of “male” and “female” do
not necessarily match the genders of “man” and
“woman.” Thus there is no rational basis for premis-
ing the ability to marry on these imprecise classifica-
tions.

Biologically speaking, humans can be “male” or
“female,” meaning that they have a sex-chromosome
pair of either XY or XX, respectively. While most of-
ten true, this biological sex does not always manifest
to a gender of “man” or “woman.” More than 150,000
Americans, or approximately 1 in every 2000 indi-
viduals, have a naturally occurring intersex variance
that may cause the person to have a gender that is,
strictly speaking, not his or her sex. These individu-
als may have all the outwardly visible characteristics
of a woman, but due to genetic variances beyond
their control are biologically male. For these indi-
viduals, the number of which may be greater than
the populations of Pasadena, California or Dayton,
Ohio, the limitations of Proposition 8 could sanction
a marriage between two biological males (where one
outwardly looks like a man and the other like a
woman) while preventing the marriage of a biological
male to a biological female because they outwardly
appear as two women.
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The existence of this biological diversity shows
that Proposition 8's classifications have no rational
basis. Proponents’ classifications are too attenuated
from the stated goal of “responsible procreation” be-
cause they make no attempt to tie their classifica-
tions to a biological ability to procreate, responsibly
or otherwise. Rather, Proponents seem to only care
about outward gender appearance. The fact that
Proposition 8 could result in the recognized marriage
of two biological males (where one looks like a man
and the other like a woman) shows that it does not
bear a rational relation to any legitimate end, par-
ticularly that of “responsible procreation.” Accord-
ingly, the decision below should be affirmed.

ARGUMENT

I. Tens of Thousands of Americans Do Not
Neatly Fit Into “Man” or “Woman” Classifi-
cations Used in Proposition 8

Proposition 8, and other statutes like it—statues
that restrict marriage based on the parties being one
“man” and one “woman”—are constitutionally sus-
pect, because not all people, by virtue of their own
genetic makeup, fit neatly into those categories. De-
spite commonly held notions and assumptions, the
sex of every individual in our population does not
necessarily match that individual's gender.2 See

2 Throughout this Brief, and in most biological contexts, the
terms “male” and “female” are used to reference biological sex,
while “man” and “woman” refer to gender, as defined by cultur-
al definitions associated with “masculine” and “feminine.” See
David Haig, The Inexorable Rise of Gender and the Decline of
Sex: Social Change in Academic Titles, 1945-2001, 33 ARCHIVES
SEXUAL BEHAV. 87, 87-96 (2004).
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“Male” and “female” are biological terms used to
designate a person’s sex. See Blackless, et al., How
Sexually Dimorphic Are We?, at 87. In a biological
sense, the two sexes are distinguished by whether
they produce sperm or eggs, which requires function-
ing internal reproductive tissues and organs. See
Deanne J. Whitworth, XX Germ Cells: The Difference
Between an Ovary and a Testis, 9 TRENDS IN
ENDOCRINOLOGY & METABOLISM 2, 2-6 (1998). Nei-
ther the law nor commonplace society strips an indi-
vidual of his or her sexual designation if for some
reason he or she is unable to produce viable and/or
functioning sperm or eggs. Therefore, we have ac-
cepted individuals as being man and woman based in
large part on outward physical characteristics with-
out regard to their biological sex.

The development of these physical characteris-
tics—ranging from sex organs like a penis or vagina
to secondary characteristics like breasts or facial
hair—is determined by genetic information orga-
nized in the form of genes and contained within our
chromosomes. See NEeIiL A. CAMPBELL & JANE B.
REECE, BloLOGY 249 (8th ed. 2008). Normal human
cells possess 46 chromosomes, two of which are re-
ferred to as sex chromosomes. See id. at 250-51. The
sex chromosomes of a typical male are designated as
XY, and for a typical female XX. See id. at 250. Alt-
hough genes located on non-sex chromosomes also
play a role in male and female development, the
presence or absence of genetic information on the sex
chromosomes, most importantly the Y, is critical in
cuing the early embryo to develop into male or fe-
male.
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their condition until making some medical inquiry in
adulthood. 1d. Research into AIS has revealed the
condition is a sex-linked genetic one inherited from
the mother, much like hemophilia or color-blindness.
See id.

Complete AIS is not the only condition leading to
this seeming sex and gender disconnect. Others such
as 5-Alpha Reductase Deficiency can result in the
same outcome: an individual who can possess out-
ward sex characteristics of a woman, but is biologi-
cally male. Still other conditions result in more am-
biguous outcomes. Partial AIS, in which cells re-
spond somewhat to androgens like testosterone, can
result in the natural development of a small penis.
These individuals with Partial AIS may look like and
“pass” as women, even though they may have both
male and female genitalia. Still others may have
been subjected to gender assignment surgery as in-
fants to “make” them women. Id.; Tom Mazur, Gen-
der Dysphoria and Gender Change in Androgen In-
sensitivity or Micropenis, 34 ARCHIVES SEXUAL
BEHAV. 411, 411-21 (2005). Proponents’ simplistic
approach to human physiology ignores these varia-
tions.

One woman who shares her story on an AIS sup-
port group website provides an example of the issue.
Katie, who lives in the Philadelphia area, was born
with Complete AIS. See AIS-DSD Support Group for
Women and Families, http://www.aisdsd.org/just-
learned. Katie looks like and identifies as a woman,
but because of her AIS has a Y chromosome and
lacks a uterus or fallopian tubes. Id. Katie is a bio-
logical male, because she has a Y chromosome and
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ment surgery to be “made” into women as infants—
without their knowledge or consent. See Mazur,
Gender Dysphoria at 411-421. While raised as wom-
en, these individuals could grow up to find that their
brain dictates that they have the gender identity of a
man. If this male is attracted to a woman, that
would biologically imply a “heterosexual” orientation.
But this attraction would be labeled by society as
lesbian, simply because the wrong gender was arbi-
trarily assigned to one of the individuals at birth. A
broad reading of Proposition 8 would prevent this
otherwise heterosexual couple from getting married.

Some states have gone so far as to say chromoso-
mal makeup at birth determines eligibility for mar-
riage. The Supreme Court of Kansas and the Florida
Court of Appeal have held that biological sex is the
proper touchstone. In Kansas, the legislature re-
stricted the recognition of marriages only to those
“between two parties who are of opposite sex.” Kan.
Stat. Ann. 23-101. Based on that statute, the state
supreme court invalidated the marriage of a man to
a postoperative male-to-female transgender woman
because “the plain, ordinary meaning of ‘persons of
opposite sex’ contemplates a biological man and a bi-
ological woman.”> In re Estate of Gardner, 273 Kan.
191, 213; 42 P.3d 120, 135 (2002). In Florida, a fe-
male-to-male transgender individual had his mar-
riage invalidated because of “the common meaning of
male and female, as those terms are used statutorily,
to refer to immutable traits determined at birth.”

5 The Kansas court made this decision notwithstanding that
the woman’s birth certificate was legally changed to read “fe-
male.” Gardner, 273 Kan. at 194, 213 P.3d at 123.
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human diversity. Because these terms used in Prop-
osition 8 are so imprecise and so arbitrary, they can-
not be rational as a basis for excluding gay men and
lesbians (where both parties are also the same gen-
der) from marriage other than prejudice. “Preju-
dice ... may result as well from insensitivity caused
by simple want of careful, rational reflection or from
some instinctive mechanism to guard against people
who appear to be different in some respects from
ourselves.” Garrett, 531 U.S. at 374 (Kennedy, J.,
concurring). There is no need to call into question
the legitimacy of thousands of loving marriages that
are really, at least from a biological standpoint, un-
ions between the same biological sexes in the name
of preventing unions that, from a biological stand-
point are the same, but appear to be in some way dif-
ferent from what we expect based on gender norms.

* Kk Kk k%

Biological variation is common among all spe-
cies and exists naturally. These variations make us
tall or short, blue-eyed or brown-eyed, with curly or
straight hair, and everything in between. Proposi-
tion 8 attempts to draw a classification based on the
terms “man” and “woman,” without taking biological
variation into account, and in so doing reveals its
purported justifications as arbitrary and irrational in
relationship to its proscriptions. Biology cannot tell
us who can and should marry whom; neither should
the law.






